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PROPOSED ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION
In re
MIRANT CORPORATION, et al.,
Debtors.

)
)
)
)
)
)
)

Chapter 11 Case
Case No. 03-46590-DML-11
Jointly Administered

APPLICATION FOR ENTRY OF AN INTERIM AND FINAL ORDER PURSUANT TO
28 U.S.C. § 156(c) AUTHORIZING THE EMPLOYMENT AND RETENTION OF
BANKRUPTCY SERVICES LLC AS CLAIMS, NOTICING AND BALLOTING AGENT
TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:
Mirant Corporation (“Mirant”) and its affiliated debtors (collectively, the
“Debtors”), as debtors-in-possession, file this application for entry of an order authorizing the
retention of Bankruptcy Services LLC (“BSI”) as claims, noticing and balloting agent (the
“Application”), and respectfully represent as follows:
JURISDICTION AND VENUE
1.

This Court has jurisdiction to consider the Application pursuant to 28

U.S.C. §§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), and
(O). Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. The relief
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requested in the Application is authorized under 11 U.S.C. § 327 and may be implemented in
accordance with Fed.R.Bankr.P. 2014. This Application also includes an initial disclosure
required by 11 U.S.C. § 329, Fed.R.Bankr.P 2016(b), and Local Bankruptcy Rule 2016.1.
PROCEDURAL BACKGROUND
2.

The Cases. On July 14 and 15, 2003, Mirant Corporation and seventy-

four of its affiliates filed voluntary petitions in this court for relief under chapter 11 of title 11 of
the United States Code (the “Bankruptcy Code”). The Debtors continue to manage and operate
their businesses as debtors-in-possession pursuant to sections 1107 and 1108 of the Bankruptcy
Code.
3.

Joint Administration Request is Pending. The Debtors have moved the

court to jointly administer the bankruptcy estates of the Debtors.
4.

The Creditors’ Committee. No creditors’ committee has yet been

appointed in these cases by the United States Trustee. Further, no trustee or examiner has been
requested or appointed in any of the Debtors’ chapter 11 cases.
RELIEF REQUESTED
5.

By this Application the Debtors request entry of an order under 28 U.S.C.

§ 156(c) authorizing the retention of BSI as claims administrator and noticing agent as of the
date of commencement of these cases, to, among other things, (1) serve as the Court’s noticing
agent and mail notices to the Debtors’ creditors and other parties in interest, (2) maintain the
official claims register, and (3) serve as the Debtors’ solicitation and balloting agent in
connection with any plan of reorganization to which a disclosure statement has been approved.
The Debtors request entry of an order authorizing the Debtors employ BSI to perform the
following functions:
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(a)

Relieve the Clerk’s Office of all noticing under any applicable rule of
bankruptcy procedure;

(b)

File with the Clerk’s Office a certificate of service, within ten (10) days
after each service, which includes a copy of the notice, a list of persons to
whom it was mailed (in alphabetical order), and the date mailed;

(c)

Maintain an up-to-date mailing list of all entities that have requested
service of pleadings in these cases and a master service list of creditors
and other parties in interest, which lists shall be available upon request of
the Clerk’s Office;

(d)

Comply with applicable state, municipal and local laws and rules, orders,
regulations and requirements of Federal Government Departments and
Bureaus;

(e)

Relieve the Clerk’s Office of all noticing under any applicable rule of
bankruptcy procedure relating to the institution of a claims bar date and
the processing of claims;

(f)

At any time, upon request, satisfy the Court that it has the capability to
efficiently and effectively notice, docket and maintain proofs of claim;

(g)

Furnish a notice of bar date approved by the Court for the filing of a proof
of claim (including the coordination of publication, if necessary) and a
form for filing a proof of claim to each creditor notified of the filing;

(h)

Maintain all proofs of claim filed against each of the Debtors’ estates;

(i)

Maintain an official claims register by docketing all proofs of claim on a
register containing certain information, including, but not limited to, the
following:
(i)

the name and address of claimant and agent, if agent filed proof of
claim;

(ii)

the date received;

(iii)

the claim number assigned;

(iv)

the amount and classification asserted;

(v)

the comparative, scheduled amount of the creditor’s claim (if
applicable); and

(vi)

pertinent comments concerning disposition of claims.
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(j)

Maintain the original proofs of claim in correct claim number order, in an
environmentally secure area, and protecting the integrity of these original
documents from theft and/or alteration;

(k)

Transmit to the Clerk’s Office an official copy of the claims register on a
monthly basis, unless requested in writing by the Clerk’s Office on a
more/less frequent basis;

(l)

Maintain an up-to-date mailing list for all entities that have filed a proof of
claim, which list shall be available upon request of a party in interest or
the Clerk’s Office;

(m)

Provide access to the public for examination of copies of the proofs of
claim or proofs of interest filed in these cases without charge during
regular business hours;

(n)

Record all transfers of claims pursuant to Bankruptcy Rule 3001(e) and
provide notice of the transfer as required by Bankruptcy Rule 3001(e);

(o)

Maintain court orders concerning claims resolution;

(p)

Make all original documents available to the Clerk’s Office upon request
on an expedited immediate basis;

(q)

Promptly comply with such further conditions and requirements as the
Clerk’s Office may hereafter prescribe; and

(r)

Provide balloting services in connection with the solicitation process for
any chapter 11 plan to which a disclosure statement has been approved by
the Court.

6.

The Debtors also request that the Clerk’s Office release all filed claims

directly to BSI.
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BASIS FOR RELIEF REQUESTED
A.

The Bankruptcy Rules and Applicable Law Provides for the Relief
Requested.

7.

Rule 2002 of the Federal Rules of Bankruptcy Procedure provides that

certain notices must be served upon creditors and parties in interest. Under Bankruptcy Rule
2002, the court may direct that some person other than the clerk of the court serve Bankruptcy
Rule 2002 notices upon creditors and parties in interest. In addition, 28 U.S.C. § 156(c), which
governs the staffing and expenses of the bankruptcy court, authorizes the bankruptcy court to
procure the services of third parties to assist with noticing and other chapter 11 administrative
matters:
Any court may utilize facilities or services, either on or off the
court’s premises, which pertain to the provision of notices,
dockets, calendars, and other administrative information to parties
in cases filed under the provisions of title 11, United States Code,
where the costs of such facilities or services are paid for out of the
assets of the estate and are not charged to the United States. The
utilization of such facilities or services shall be subject to such
conditions and limitations as the pertinent circuit council may
prescribe.
28 U.S.C. §156(c).
A.

BSI is Well Qualified to Serve as Noticing, Claims and Balloting
Agent.

8.

The Debtors may have thousands of creditors and parties in interest to

whom notices must be sent. Given the size of the Debtors’ creditor body, it will be more
efficient and less burdensome on the Clerk of the Court to have BSI undertake the tasks
associated with noticing the Debtors’ thousands of creditors and parties in interest and
processing proofs of claim. The process of receiving, docketing, maintaining, photocopying and
transmitting proofs of claim and related notices in these case can be effectively served by
engaging an independent third party to act as agent for the court.
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9.

BSI is one of the nation’s leading agents for noticing, claims

administration and balloting. BSI specializes in claims agent and noticing services, and has a
proprietary claims management system in which claims are effectively managed for the clerk of
the bankruptcy court. The Debtors have selected BSI as their claims and noticing agent because
of the firm’s experience in serving in such capacity in chapter 11 cases of this size and the
reasonableness of its fees. The Debtors believe that BSI is both well-qualified and uniquely able
to serve as the claims and noticing agent in these chapter 11 cases. In short, engaging BSI to
serve designated notices, manage claims files and maintain the claims register will expedite
service of Rule 2002 notices, streamline the claims administration process and permit the
Debtors to focus their efforts on confirming their prepackaged plan of reorganization.
10.

BSI will not be engaged to aid the Debtors in the preparation of the

Debtors’ Schedules of Assets and Liabilities and Statement of Financial Affairs (the
“Schedules”) or monthly operating reports required by the Office of the United States Trustee.
BSI will perform the claims management function of their employment at the direction of the
Debtors, and the noticing agent function at the direction of the Clerk of Court. BSI has
represented to the Debtors, among other things, that:
(a)

BSI will not consider itself employed by the United States government
and shall not seek any compensation from the United States government in
its capacity as the Agent in these chapter 11 cases;

(b)

by accepting appointment in these chapter 11 cases, BSI waives any rights
to receive compensation from the United States government;

(c)

in its capacity as the Agent in these chapter 11 cases, BSI will not be an
agent of the United States and will not act on behalf of the United States;

(d)

in its capacity as the Agent in these chapter 11 cases, BSI will not
misrepresent any fact to any person; and
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(e)

BSI will not employ any past or present employees of the Debtors in
connection with its work as the Agent in these chapter 11 cases.

11.

BSI has further represented to the Debtors that the officers and employees

of BSI do not have any connection with or any interest adverse to the Debtors, their creditors, or
any other party in interest, or their respective attorneys and accountants, except as set forth
herein and in the annexed affidavit of Kathy Gerber (the “Affidavit”).
12.

Notwithstanding the foregoing, the Debtors hereby disclose to the Court,

in connection with the representation of all of the Debtors by BSI, that there are certain
interrelationships between and among the Debtors. The Debtors do not believe, however, that
their relationships to one another pose any conflict of interest in these chapter 11 cases because
of their general unity of interest at all levels. Accordingly, the Debtors submit that BSI’s
representation of all the Debtors is permissible under the Bankruptcy Code and is in the best
interests of all parties in interest. The Debtors firmly believe that BSI is qualified to represent
their interests and the interests of their estates.
COMPENSATION
13.

The Debtors request authority to compensate and reimburse BSI in

accordance with the payment terms of the BSI Agreement attached hereto as Exhibit “A” for all
services rendered and expenses incurred in connection with the Debtors’ chapter 11 cases.
14.

The Debtors believe that such terms are reasonable and appropriate for

services of this nature and comparable to those charged by other providers of similar services.
15.

In an effort to reduce the administrative expenses related to BSI’s

retention, the Debtors seek authorization to pay BSI’s fees and expenses, as set forth in the BSI
Agreement, without the necessity of BSI filing formal fee applications.
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16.

BSI acknowledges that it will perform its duties if it is retained in the

Debtors’ chapter 11 cases regardless of payment and to the extent that BSI requires redress, it
will seek appropriate relief from the Court.
17.

In the event that BSI’s services are terminated, BSI shall perform its duties

until the occurrence of a complete transition with the Clerk’s Office or any successor claims and
noticing agent.
18.

To the best of the Debtors’ knowledge, based upon the Gerber Affidavit,

neither BSI nor any of its members or employees holds or represents any interest adverse to the
Debtors’ estates or creditors with respect to the services described herein and in the BSI
Agreement.
19.

The Debtors submit that the retention of BSI will inure to the benefit of

the Debtors, their estates and all parties in interest by expediting the claims docketing and
reconciliation process as well as the plan solicitation process by permitting them to be conducted
in a cost effective manner by a firm with proven abilities in providing such services.
20.

Subject to the provisions of the Bankruptcy Code, the Bankruptcy Rules,

and the Local Rules and orders of the Court, the Debtors propose to pay BSI its customary
hourly rates for services rendered that are in effect from time to time, as set forth in the Affidavit,
and to reimburse BSI according to its customary reimbursement policies, and submits that such
rates are reasonable.
NOTICE
21.

Notice of this Application has been given to the Office of the United

States Trustee for the Northern District of Texas, the Debtors’ fifty largest unsecured creditors
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on a consolidated basis, appropriate federal and state agencies, and any persons requesting
notice. The Debtors submit that no other or further notice need be provided.
22.

No previous application for the relief sought herein has been made to this

or any other court.
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CONCLUSION
WHEREFORE, the Debtors respectfully request entry of an order (i) approving
the Debtors’ retention of BSI as claims, noticing and balloting agent for the Debtors pursuant to
28 U.S.C. § 156(c), and (ii) granting the Debtors such other and further relief as is just.
RESPECTFULLY SUBMITTED this 16th day of July, 2003.

HAYNES AND BOONE, LLP
901 Main Street
Suite 3100
Dallas, TX 75202
(214) 651-5000
By: /s/

Ian T. Peck
Robin Phelan
State Bar No. 15903000
Judith Elkin
State Bar No. 06522200
Ian Peck
State Bar No. 24013306
-andThomas E Lauria
State Bar No. 11998025
Michelle C. Campbell
State Bar No. 24001828
WHITE & CASE LLP
Wachovia Financial Center
200 South Biscayne Blvd.
Miami, Florida 33131
(305) 371-2700

PROPOSED ATTORNEYS FOR THE DEBTORS
AND DEBTORS-IN-POSSESSION
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that he has authorized BSI as service agent to cause to
serve a true and correct copy of the foregoing Application and Affidavit upon all parties on the
attached service list via United States first class mail, postage prepaid, on the 16th day of July,
2003 in accordance with the Federal Rules of Bankruptcy Procedure.
/s/ Ian T. Peck
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