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The People of the State of California ex rel. Bill Lockyer, Attorney General (“AG”),
hereby submits this Response to the Motion of the Debtors Pursuant to Section 362(d) to Modify
the Automatic Stay Solely to Allow Certain Appellate Proceedings to Proceed (“Motion”), which
was filed with the court on Aug. 1, 2003.! A hearing on the motion has been scheduled for
Friday, August 8 at 9 a.m.

The AG is the plaintiff in what the Debtors call the “double charging” action, Motion at
4-5, and what the Debtors call the “unfiled rate” action. Id. at 5-6. The AG brought those
actions in his capacity as California’s chief law enforcement officer. Cal. Const. art. V §13. The
actions seek to enforce the State’s police and regulatory powers to protect consumers from unfair
business practices. Cal. Bus. & Prof. Code §§17200, 17204.

The AG believes that appellate proceedings in the Ninth Circuit Court of Appeals, as well
as any subsequent proceedings, in the “double charging” and “unfiled rate” actions may go
forward, notwithstanding the bankruptcy. The AG does not believe, however, that relief from the
automatic stay is required, because the automatic stay does not apply.

Both cases are law enforcement actions designed to protect the public and not private
parties. See, e.g., People v. Pacific Land Research Co., 20 Cal.3d 10, 17, 569 P.2d 125, 141 Cal.
Rptr. 20 (1977). As such, they are police and regulatory proceedings within the meaning of 11
U.S.C. §362(b)(4) (2000). See, e.g., In re Universal Life Church, Inc., 128 F.3d 1294, 1297-99
(9™ Cir. 1997), as amended (“police or regulatory power” in §362(b)(4) refers to the enforcement
of laws “affecting health, welfare, morals and safety”); In re First Alliance Mortgage Co., 263

B.R. 99, 108 (B.A.P. 9" Cir. 2001) (consumer protection actions are a valid exercise of police

' In filing this pleading, the AG does not waive the State’s sovereign immunity under the
Eleventh Amendment.




and regulatory power for purposes of §362(b)(4)). Accordingly, the automatic stay, 11 U.S.C.

§362(a) (2000), does not apply to either action.

The court need not reach the issue of whether the stay applies, however, because the AG

1s not opposed to the appeals, or to any subsequent proceedings, going forward.
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