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IN THE UNITED STATES BANKRUPTCY COURT {., ‘j | g Q )
FOR THE NORTHERN DISTRICT OF TEXAMWANA ¢« ;o ! E

FORT WORTH DIVISION THED ATE'AOisg’l#L CLERy
ONT <NIRY |
) HE COuRTs 1y cm§r
Inre ) Chapter 11 Case
)
MIRANT CORPORATION, et al., ) Case No. 03-46590(DML)
) Jointly Administered
Debtors. )
)

FINAL ORDER PURSUANT TO SECTIONS 105(a), 362 AND 541
OF THE BANKRUPTCY CODE ESTABLISHING PROCEDURES FOR
(I) REQUIRING NOTICE IN ADVANCE OF CERTAIN TRANSACTIONS
REGARDING CLAIMS AGAINST AND EQUITY INTERESTS IN MIRANT
CORPORATION AND ITS AFFILIATED DEBTORS, AS DEBTORS IN POSSESSION,
AND (II) THE IMPOSITION OF SANCTIONS FOR VIOLATING THE
NOTIFICATION PROCEDURES

Upon the motion dated July 21, 2003 (the “Motion”) of Mirant Corporation
(“Mirant™) and its affiliated debtors, as debtors-in-possession (collectively, the “Debtors™), for
emergency, interim and final orders pursuant to sections 105(a), 362 and 541 of title 11 of the
United States Code (the “Bankruptcy Code™) establishing procedures for (i) providing advance
notice of certain transactions involving claims against and equity interests in Mirant, and (ii)
imposing sanctions for non-compliance; due and proper notice has been given; and upon due
deliberation and sufficient cause appearing therefor, it is hereby

FOUND THAT:

A. The Debtors’ consolidated net operating loss (“NOL”) carryforwards and
certain other tax attributes are property of the Debtors’ estates and are protected by the automatic
stay prescribed in section 362 of the Bankruptcy Code.

B. Unmonitored trading and accumulation of claims or shares by creditors in

claims against, and stockholders with interests in, the Debtors prior to the Debtors’ emergence
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from chapter 11 could severely limit the Debtors’ ability to utilize their NOL carryforwards and
certain other tax attributes for U.S. federal income tax purposes, as set forth in the Motion.

C. The procedures set forth herein to notify holders of claims against and
interests in the Debtors that (1) certain notice procedures must be satisfied with respect to the
consummation of a sale or other transfer of certain claims against the Debtors and (ii) acquirers
and transferors of claims against or interest in the Debtors that fail to comply with the notice
procedures established by this Court may be subject to monetary sanctions and/or entry of an
order rendering the non-complying transaction null and void, are necessary and proper in order
to preserve the Debtors’ NOL carryforwards and certain other tax attributes and are therefore in
the best interests of the Debtors, their estates, and their creditors. Compliance with this Order
shall not be considered as making evident to the Debtors the source and nature of, or any other
information with respect to, a claim (other than as explicitly set forth in such notice required
under this Order) and shall not constitute participation in formulating a plan of reorganization of
the Debtors.

D. The relief requested in the Motion is authorized on a final basis under
sections 105(a), 362 and 541 of the Bankruptcy Code. This Order shall supercede the Second
Interim Order entered by this Court relating to the Motion on August 21, 2003.

THEREFORE, IT IS ORDERED THAT:

1. The Motion is Granted. The Motion is granted on a final basis.

2. Imposition of Sanctions for Failure to Comply with Court-ordered

Procedures. Until further order of this Court to the contrary or unless otherwise waived pursuant
to Paragraph 12, any purchase, sale or other transfer in violation of the procedures set forth in

this Order shall subject the acquirer and transferor to sanctions as set forth herein.
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3. Applicability of the Automatic Stay. Until further order of this Court to
the contrary, any purchase, sale or other transfer in violation of the procedures set forth in this
Order shall constitute an act in violation of the automatic stay prescribed in sections 362 and
105(a) of the Bankruptcy Code.

4. Specified Claims Holders. Except as provided in Paragraphs 5, 6 and 7
below, any person or entity within the meaning of Section 382 (“Entity™) that (1) has agreed to
purchase, acquire or otherwise obtain ownership' of Specified Claims?, and (ii) immediately
prior to, or as a result of the contemplated consummation of, any action described in (1) above,
constitutes or would constitute a “Substantial Claimholder” (as defined below), must, at least ten
(10) days before any such transaction may be consummated (the “Waiting Period™), serve on the
Debtors and their attorneys with a copy to the Committees (as defined below), by facsimile or
overnight mail, a notice in the form attached hereto as Exhibit A (the “Proposed Transaction
Notice”). Such notice shall be served to (i) Mirant Corporation, 1155 Perimeter Center West,

Atlanta, Georgia 30338, Facsimile No. 678-579-7734, Attn: J. William Holden III, (ii) White &

! «“Ownership” shall be determined in accordance with applicable rules under Section 382, and
thus, shall include, but not be limited to, direct and indirect ownership (e.g., a holding company
would be considered to beneficially own all shares owned or acquired by its subsidiaries and
Entities would be considered to beneficially own a ratable share of all interests owned by a pass-
through entity), ownership by members of such person’s family and persons acting in concert,
and in certain cases, the creation or issuance of an option (in any form). Any variation of the
term “ownership” (e.g., own) shall have the same meaning.

? «Specified Claims” means general unsecured claims, including claims incurred in the ordinary
course of business, against the Debtors (including all debt securities issued by Mirant or its
debtor subsidiaries), and all preferred securities issued by Mirant (which are treated for federal
income tax purposes as indebtedness of the Debtors) and any other securities issued by the
Debtors which are treated for federal income tax purposes as indebtedness of the Debtors.
“Specified Claims” shall not include any pass-through certificates or series thereof issued in
connection with lease obligations of Mirant Mid-Atlantic, LLC but shall include an equity
interest in an Entity that is a Substantial Claimholder if the Specified Claims held by such Entity
represent more than 25% of the fair market value of its total gross assets (excluding cash or cash
equivalents), to the extent of the entire amount of Specified Claims held by such Entity.
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Case LLP, 200 South Biscayne Blvd., Miami, Florida 33131, Facsimile No. 305-358-5744, Attn:
Mark Fuhr, (iii) the Official Committee of Unsecured Creditors of Mirant Corp., c/o Simpson
Thacher & Bartlett LLP, Attn: Mark Thompson, Esq., 425 Lexington Avenue, New York, New
York 10017, Facsimile No. 212-455-2502 and (iv) the Official Committee of Unsecured
Creditors of Mirant America’s Generation, LLC. c¢/o Cadwalader, Wickersham & Taft LLP,
Attn: Bruce Zirinsky, Esq., 100 Maiden Lane, New York, New York 10038, Facsimile No. 212-
504-5545. The Debtors shall follow the procedures set forth below with respect to any Proposed
Transaction Notice received. A “Substantial Claimholder” is any Entity that owns an aggregate
amount of Specified Claims that equals or exceeds $250 million (where such amount of

Specified Claims includes principal and allowable accrued interest); provided, however, that if

Debtors issue Sell Down Notices pursuant to Paragraph 5 of this Order, then a Substantial
Claimholder shall thereafter mean any Entity that owns an aggregate amount of Specified Claims
that equals or exceeds the Section 382(1)(5) Amount on which such notices are premised if such
amount exceeds $250 million. Notwithstanding the foregoing, the Debtors, in cooperation with
the Official Committee of Unsecured Creditors of Mirant Corp. and the Official Committee of
Unsecured Creditors of Mirant America’s Generation, LLC (collectively, the “Committees™),
shall undertake to review the definition of Substantial Claimholder pursuant to this Order and, if
appropriate, to increase the amount of Specified Claims required for any Entity to become a
Substantial Claimholder on a prospective basis (1)-at the time the initial draft of a Chapter 11
Plan of Reorganization of or on behalf of the Debtors (the “Plan”) is filed with this Court, and
(ii) the date the Disclosure Statement with respect to the Plan is approved by this Court. In no
event shall the definition of Substantial Claimholder be amended so as to decrease retroactively

the amount of Specified Claims required to be a Substantial Claimholder.
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5. Electing Claimholders. (a) An Entity that elects to be bound by the

terms of the notice set forth in Exhibit F (“Electing Claimholder”) may continue to freely trade
and make a market in all debt claims against Mirant or its debtor subsidiaries (“Mirant Debt”)
without having to provide notice thereof to the Debtors either prior to the consummation of any
such transactions pursuant to Paragraph 4 or after such consummation pursuant to Paragraph 10,
and without regard to the fact that such Electing Claimholder is or may become a Substantial
Claimholder.

(b)  In order to make an election pursuant to this Paragraph 5, an Entity must
file with the Court or deliver to the Debtors, their attorneys and the Committees a notice set forth
in Exhibit F (the “Electing Notice”), which filing or delivery shall constitute acceptance by the
filing Entity and the Debtors of the terms and conditions set forth in such notice and this Order.
Such Electing Notice may be filed with this Court, in which case it shall be effective
immediately after such filing, or may be executed and sent to Debtors (at the address provided in
Paragraph 4) via registered mail, return receipt requested, in which case it will be effective the
day after such notice has been sent; provided that such Electing Notice may first be sent to the
Debtors by facsimile (at the number provided in Paragraph 4), in which case such notice will be
effective upon receipt, so long as such facsimile is followed by a copy sent by registered mail,
return receipt requested, within ten (10) days.

(c)  Prior to issuing a Sell Down Notice (as defined in the Electing Notice),
Debtors shall consult with the Committees regarding the availability of Section 382(1)(5) of the
Internal Revenue Code and in the course thereof shall share with the Committees projections the
Debtors have prepared in conjunction with a “Big Four” accounting firm (of the Debtors

choosing) showing that the contemplated Plan is premised on the following factors: (i) tax
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attributes will be available to be carried forward to reduce future federal income tax liabilities of
the Debtors; (ii) such Plan requires the application of section 382(1)(5) of the Internal Revenue
Code, (ii1) the sale of Specified Claims 1s necessary to meet the ownership requirements of
section 382(1)(5); and (iv) utilization of section 382(1)(5) of the Internal Revenue Code will be
more beneficial to Debtors and their estates than making an election under section 382(1)(6) of
the Internal Revenue Code (such Plan, a “Section 382(1)(5) Plan). After such consultation and
after Debtors have substantially formulated the economic terms of a Section 382(1)(5) Plan,
Debtors shall request such information from Electing Claimholders as is necessary to determine
the appropriate Threshold Amount and, if necessary, shall thereafter request this Court to
approve the issuance of Sell Down Notices on the basis that each transfer required pursuant to a
Sell Down Notice (including the amount thereof) is necessary or appropriate to satisfy the
requirements of Section 382(1)(5) of the Internal Revenue Code. If this Court approves the
Debtors’ issuance of a Sell Down Notice, then such notice may be issued by the Debtors to the

relevant Electing Claimholder, provided, however, that a Sell Down Notice may only be issued if

Debtors anticipate filing a Section 382(1)(5) Plan with this Court within 30 days after this Court
so approves such Sell Down Notice.

(d) In connection with the Court’s approval of the issuance of a Sell Down
Notice pursuant to Paragraph 5(c), the amount of claims to be transferred pursuant to the Sell
Down Notice shall be reduced or eliminated if and to the extent this Court determines that such
reduction or elimination will not impede the successful implementation of the Section 382(1)(5)
Plan. If this Court determines that a transfer of Specified Claims is required pursuant to this
Paragraph to achieve the purposes of the Section 382(1)(5) Plan, such transfer shall first be made

on a pro rata basis by any Entities that acquired Specified Claims in violation of this Order, and,
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to the extent any additional transfers are necessary, on a pro rata basis by any Entities that are

Electing Claimholders.

6. Excepted Transfers. An Entity shall not be subject to the provisions

contained in Paragraph 4 of this Order in connection with the following transfers (each, an
“Excepted Transfer”), but shall provide written notice of the Excepted Transfer in the manner set
forth in Paragraph 10 of this Order:

(a) Any transfer described in Treasury Regulation section 1.382-
9(d)(5)(ii) (including certain related-party transfers and subrogation rights), provided the transfer
1s not for a principal purpose of obtaining stock in the reorganized Debtors or permitting the
transferee to benefit from the losses of the Debtors within the meaning of Treasury Regulation
section 1.382-9(d)(5)(iii);

(b) Any transfer of Specified Claims (other than “ordinary course”
claims, within the meaning of Treasury Regulation section 1.382-9(d)(2)(iv), that have been
owned at all times by the same holder) that were acquired by the holder after January 20, 2002
(such claims, “Newly Traded Specified Claims”), if (i) both the transferor and the transferee
were Substantial Claimholders immediately before the transfer; or (ii) the transferor was a
Substantial Claimholder immediately before the transfer and the transferee becomes a
Substantial Claimholder as a result of the transfer, but the transferor ceases to be a Substantial
Claimholder as a result of the transfer and the aggregate amount of Newly Traded Specified
Claims owned by the transferor immediately after the transfer equals or exceeds the aggregate

amount of Newly Traded Specified Claims owned by the transferee immediately before the

transfer; and

(©) Any acquisition of Specified Claims if the aggregate amount of
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Newly Traded Specified Claims owned by the transferee immediately after such acquisition is
not greater than (x) the aggregate amount of Newly Traded Specified Claims owned by the
transferee on July 21, 2003; minus (y) the aggregate amount of Newly Traded Specified Claims
that have been transferred by the transferee in transactions qualifying under Paragraph 6(b) since
July 21, 2003; plus (z) the aggregate amount of Newly Traded Specified Claims that have been
acquired by the transferee in transactions qualifying under Paragraph 6(b) since July 21, 2003.

7. Special Rules. (a) Transfers A transfer of a Specified Claim or Specified

Share shall be considered to be an acquisition or disposition thereof for purposes of this Order
only if such transfer constitutes a transfer of tax ownership for federal income tax purposes
(“Tax Ownership”).

(b) Debtor-in-Possession Financing. Sales, acquisitions or other

transfers of interests in loans or other financial accommodations made to or for the benefit of the
Debtors pursuant to debtor-in-possession financing agreements shall not be subject to this Order.

(c) Agents, Account Managers, Brokers, Custodians, Investment

Managers, Prime Brokers, Nominees, Clearinghouses and Trustees. Sales, acquisitions or other

transfers of claims against or equity securities of a Debtor by an Entity acting as a broker,
account manager, agent, custodian, nominee, prime broker, clearinghouse or trustee (other than a
trustee qualified under section 401(a) of the Internal Revenue Code) (each, an “Agent”) on
behalf of another Entity shall not be subject to this Order with respect to that Agent, provided,
however, that such Agent shall be subject to this Order to the extent such Agent acquires Tax

Ownership of a claim against or equity security of a Debtor; provided, further, that the account,

customer, fund, principal or trust shall not be excluded from this Order by reason of this

Paragraph, although such Agent shall have no affirmative duty to inquire whether the account,

FINAL ORDER PURSUANT TO SECTIONS 105(a), 362 AND 541 Page 8 of 18
OF THE BANKRUPTCY CODE
F-191163.1

NEWYORK 3377713 v3 [3377713_3 DOC] (2K)




customer, investment fund, principal or trust is subject to any restrictions or requirements under

this Order.

(d) Indenture Trustees. The trustee of any trust, any indenture trustee,

owner trustee, pass-through trustee, subordination agent, registrar, paying agent or transfer agent
(collectively, an “Indenture Trustee™), in each case for any bonds, debentures, pass-through
certificates, equipment trust certificates, enhanced pass-through certificates, property or other
debt securities (collectively, “Debt Securities”) (i) issued by the Debtor(s), (it) issued by any
governmental or quasi-governmental authority for the benefit of the Debtor(s), (iii) secured by
assets of the Debtor(s) or agreements with respect to such assets, or (iv) secured by assets leased
to the Debtor(s), is not a “Substantial Claimholder” in such capacity as defined above, and shall
not be subject to this Order or have or incur any liability for noncompliance with this Order to
the extent such Indenture Trustee follows its standard practice or acts in accordance with its
prepetition respective governing documents with respect to any transfer of any such Debt

Securities or ownership interests in assets leased to the Debtors; provided, however, that an

Indenture Trustee shall be subject to this Order to the extent it has Tax Ownership of Debt

Securities; provided, further, that the transferee of such claims and equity and the beneficial

owners of such trust shall not be excluded from this Order solely by reason of this Paragraph.
Nothing in this Order shall be interpreted to prevent the Indenture Trustee from exercising its
remedies (whether arising under contract, applicable law, rule or regulation), including the

exercise by the Indenture Trustee of its foreclosure rights, if such remedies are not otherwise

prohibited by law.
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(e) Money Loans. An Entity’s use of Specified Claims or Specified
Shares’ as collateral for a money loan shall not cause such Entity to be subject to this Order with

respect to such money loan; provided, however, that any transfer of collateral pursuant to the

collection of such money loan shall not be excluded from this Order solely by reason of this
Paragraph.

® Riskless Principals. Market trades in Specified Claims or

Specified Shares in which a person acts as a “riskless principal” between customers by buying
and selling the same aggregate amounts of securities on the same trade date for effect on the
same settlement date shall not be subject to this Order with respect to such trades; provided,
however, that (i) a person acting as a riskless principal shall be subject to this Order to the extent
such person acquires Tax Ownership of such securities after the date on which this Court has
approved the issuance of the first Sell Down Notice, unless (1) such Entity acting as a riskless
principal is an Electing Claimholder, (2) the trades are in Specified Claims and (3) such Entity is
not an Electing Claimholder whose participation in formulating the Debtors’ Plan makes evident
to the Debtors that any such Specified Claims owned by such Electing Claimholder do not
constitute “qualified indebtedness” within the meaning of Treasury Regulation section 1.382-
9(d)(2) and (ii) regardless of Tax Ownership, in the case of Specified Shares, acting as a riskless
principal shall not be subject to this Order to the extent such person’s purchase and sale of the
same aggregate amount of such shares on the same trade date for effect at the same settlement
date is disregarded under Section 382 of the Internal Revenue Code and the Treasury
Regulations thereunder for purposes of determining whether such person is a 5-percent

shareholder; provided, further, that such trades shall not be excluded from this Order with respect

3 “Specified Shares” means each class of common stock of Mirant Corporation.
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